STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF HEALTH,

BOARD OF MEDI Cl NE,
Petiti oner,

VS. Case No. 05-4042PL

ADRI AN | SI DORE JCSE MEDI NA, M D.,

Respondent .

e N N N N N N N N

RECOVMENDED ORDER

Pursuant to notice, a final hearing was held in this case
on Septenber 19 and 20, 2006, in Ol ando, Florida, before Susan
B. Harrell, a designated Adm nistrative Law Judge of the
Di vision of Adm nistrative Hearings.

APPEARANCES

For Petitioner: April D. Skilling, Esquire
Departnent of Health
4052 Bald Cypress Way, Bin C-65
Tal | ahassee, Florida 32399-4749

For Respondent: Mark D. Rodriguez, Esquire
Law O fices of Mark D. Rodri guez
508 West Main Street
I nverness, Florida 34450-4749

STATEMENT OF THE | SSUES

The issues in this case are whet her Respondent viol ated
Subsections 456.072(1) (u), 458.331(1)(j), and 458.331(1)(nn),

Florida Statutes (2002 and 2003); Subsection 458.331(1)(c),



Florida Statutes (2004)!; and Florida Adm nistrative Code Rul e
64B8- 9. 008, and, if so, what discipline should be inposed.

PRELI M NARY STATEMENT

On February 21, 2005, Petitioner, the Departnent of Health,
Board of Medicine (Departnent), filed a four-count
Adm ni strative Conplaint, alleging that Respondent, Adrian
| sidore Jose Medina, MD. (Dr. Medina), violated Subsections
456. 072(1) (u), 458.331(1)(j), and 458.331(1)(nn), Florida
St at utes; Subsection 458.331(1)(c), Florida Statutes (2003); and
Fl ori da Adm nistrative Code Rule 64B8-9.008. Dr. Medina
requested an adm nistrative hearing, and the case was forwarded
to the Division of Adm nistrative Hearings on Novenber 2, 2005,
for assignnent of an adm nistrative | aw judge.

The final hearing was originally scheduled for January 10-
12, 2006. Due to requests for continuances, the final hearing
was reschedul ed nunerous tines.

On July 17, 2006, the Departnment filed a Notice of
Scrivener's Error, stating that the statutory references in
par agr aphs 62 and 65 of the Adm nistrative Conpl aint should be
to the 2004 version rather than the 2003 version of the Florida
Statutes. At the final hearing, the Adm nistrative Conpl ai nt
was anended to reflect the correction.

On July 19, 2006, the Departnent filed a Mdtion to Seal

Deposition Videos and Redact Nanes, requesting that the video-



t aped depositions of S.C., P.M, and F.M be sealed and that the
full names of S.C., F.M, and P.M be redacted fromthe record.
There was no objection to the notion, which was granted at the
final hearing.

At the final hearing, the Departnent called the foll ow ng
W tnesses: Babette Smith-Agett, David Lashbrook, S.E.C., Lija
G Scherer, Denise Ann Nevers, and Mary Ellen Singer.
Petitioner's Exhibits 1-A 1-B, 1-C, 2-A 2-B, 2-C, 3-A 3-B, 4
t hrough 8, 10 through 13, 18 through 24, 25A, and 25B were
adm tted in evidence.

At the final hearing, Dr. Medina called J. Darrin MIler
and Eileen R Synder as his witnesses. Respondent's Exhibit A
was admtted in evidence.

The three-volune Transcript was filed on Novenber 9, 2006.
The parties agreed to file their proposed reconmended orders
within ten days of the filing of the Transcript. The parties
timely filed their proposed recomrended orders, which have been
considered in rendering this Reconmended Order.

FI NDI NGS OF FACT

1. The Departnent is the state agency charged with
regul ating the practice of nedicine under Florida |aw pursuant
to Section 20.43 and Chapters 456 and 458, Florida Statutes

(2002-2004) .



2. At all tinmes nmaterial to the allegations in the
Adm ni strative Conplaint, Dr. Medina was |icensed to practice
medi cine within the State of Florida pursuant to Chapter 458,
Florida Statutes (2002-2004), having been issued |icense nunber
ME 74141 on Septenber 9, 1997. Dr. Medina is board-certified in
ort hopedi c surgery.

3. In April 2003, S.C., who at that tinme was 15 years ol d,
went to Jewitt Orthopedic Center in Olando, Florida, regarding
her coll arbone. She was advised that she coul d have surgery or,
due to her young age, she could wait to see if the problem
resol ved as she grew ol der

4. S.C. desired another opinion froman orthopedic
surgeon. Wth her parents' perm ssion, she went on the Internet
and | ocated the e-nmil addresses of three orthopedi c surgeons
usi ng the nenbership directory of Anerica Online (AOL). One of
t he doctors she found in the nmenbership directory was Dr.

Medi na. She sent an e-nmail to each of the three orthopedic
physi cians, telling himof her ailnment, the opinion that she had
received fromthe Jewett Othopedic Center, and requesting a
second opi ni on.

5. Two of the three doctors responded to her e-mail. One
of these doctors was Dr. Medina, who advised S.C. that her bones

were still growing and that due to her age she should wait and



see if her collarbone healed by itself. |In responding to her
inquiry, Dr. Medina used the e-mail address of |uvortho@ol.com

6. A few days after Dr. Medina gave S.C. his nedica
opi nion, he sent S.C. another e-mail, inquiring further about
her synptons in nore detail. S.C provided Dr. Medina with
additional information along with her instant nessagi ng nane.

7. Dr. Medina continued to send e-mails to S.C. and to
chat with her using instant messaging. The comunications
becane friendly and included discussions regarding friends,
nmusi ¢, and school

8. S.C provided Dr. Medina with a link to her online live
journal, which contained personal information, including her
name, age, and |l ocation and a photograph of her. The online
journal site also contained a |link to her poetry site at
Geocities. Dr. Medina would | eave comments on the poetry site.

9. After viewing S.C 's photograph on her l|ive journal,

Dr. Medina began to make flirtati ous comments to S.C. such as
"AWyou're cute." Dr. Medina also offered to buy S.C. clothing
and a conpact disc player.

10. Dr. Medina told S.C. about his work as an orthopedic
surgeon, including that he frequently traveled to foreign
countries to study new technol ogy in orthopedic surgery, that he

performed consulting work in Orlando, that he was rich, and that



he was located in Springhill. He sent photographs to S.C.,
i ncluding a photograph of hinself wth his son.

11. On Sunday, Septenber 21, 2003, Dr. Medina sent S.C. a
nmessage that he was going to Orlando that day. S.C told him
that she would be studying at a | ocal book store in a shopping
center in Olando that same day. S.C. was now 16 years ol d.

12. Dr. Medina went to the book store and found S. C
studying. They tal ked a short while, and Dr. Medina offered to
take her to lunch. S.C. agreed to go, and they got into his
vehicle. Dr. Medina gave S.C. sone roses, drove to downt own
Ol ando, and parked on the street. Prior to going to a | ocal
restaurant, Dr. Medina gave S.C. a kiss and tried to hold her
hand as they wal ked down the street. His actions made S.C. feel
awkward and confused. They ate lunch and nmade small talk. At
the end of the nmeal, Dr. Medina told S.C. that he had left his
wallet in the car, and he left to retrieve the wallet. He cane
back and paid for the neal, and they left the restaurant.

13. Dr. Medina told S.C. that he had noved the car closer
to the restaurant. They went to a parking garage and took an
el evator to an upper deck where Dr. Medina had rel ocated the
car. S.C did not see anyone el se on the parking deck where his
car was parked.

14. \Wen they reached the vehicle, Dr. Medina kissed S. C.

and she turned away. He opened the back door of the car and



asked S.C. to get in the backseat while he got sonmething. She
did as he requested. Dr. Medina got into the backseat with S.C
and tried to kiss her. She told himthat she did not want to
kiss. He then placed his hands on her stomach, lifted up her
shirt, noved his hands under her bra and touched her breasts,
and then unzi pped her pants. S.C told himthat she did |like
what he was doi ng, but he continued.

15. Dr. Medina put his fingers inside S.C.'s panties and
digitally penetrated her. He then pulled off his clothes down
to his underwear, put on a condom and partially inserted his
penis in her vagina. S.C kept trying to scoot away from Dr.
Medi na, telling himthat she did not want to do anything and
t hat she needed to be sonmewhere to neet her friends. He stopped
and drove her back to the shopping center, where he |l eft her.

16. Follow ng her encounter with Dr. Medina, S.C. put a
bl ock on her computer to prevent Dr. Medina from conmuni cati ng
with her via instant nessagi ng. However, she did continue to
receive e-mails fromDr. Medina. The content of his
comuni cati ons changed drastically after the incident in the
parking lot. He began to send pornographic pictures to her,
including an image of a male genitalia, which he told S.C. was
of him

17. Sonetinme prior to January 2004, the block which had

been placed on S.C.'s instant nessagi ng was renoved, and



Dr. Medina started to comunicate with S.C. again via instant
nmessagi ng.

18. In early January 2004, S.C.'s stepnother, Ms. S E C
accessed S.C.'s e-mail account and di scovered that pornographic
phot ographs and sexually explicit conmments were being sent to
S.C. fromluvortho@ol.com Ms. S. E.C researched the e-nmi
address and | earned that the address belonged to Dr. Medi na.
Ms. S.E.C. contacted the Florida Departnment of Law Enforcenent
(FDLE) and reported that soneone was sendi ng her teenage
daughter e-mails containing pornographi c photographs and
sexual |y explicit comments.

19. Denise Nevers, an agent for FDLE, responded to
Ms. S EC's conplaint. M. Nevers subpoenaed records from ACL
and confirnmed that the e-mail account of | uvortho@ol.com
bel onged to Dr. Medina. A background check on Dr. Medina
reveal ed that he had an internet web site for his business,
Medi na Orthopedics and Sports Medicine. The web site listed the
office e-mail as |uvortho@ol.com

20. On January 7, 2004, Ms. S.E.C. logged on to her
conputer to check her step-daughter S.C.'s e-nmails and signed
onto the ACL instant messenger. Wile she was | ogged on,

Ms. S.C received an instant nessage fromDr. Medina as
| uvortho and decided to pose as S.C. and chat with the nmessage

sender. Dr. Medina asked her why S.C. was honme from school, and



Ms. S.E.C replied that she was sick. Dr. Medina told her that
she needed an antibiotic and volunteered to call in a
prescription for her. During his conversation with Ms. S E C
Dr. Medina wote: "i can still feel uuu, fromthe last, was the
besttt, | know you were scaredd, but u felt so good, did u feel
me alil...too" and "was in u for alil while, did you know
that, yeahh u have tooo, ill make sure of it k, u are too
precious to ne, to get u hurt.”

21. M. Nevers interviewed S.C. on January 8 and 9, 2004.
S.C. told Ms. Nevers that she and Dr. Medina had had sexual
contact in Septenber 2003 and that he had been sending her
sexual ly explicit material. Between January 9, 2004, and
January 18, 2004, Dr. Medina continued to send S.C. e-nails and
i nstant nessages containing sexually explicit comments and
phot ographs. Ms. Nevers was present when these e-mails were
bei ng opened by S.C. and was present while S.C. drafted her
responses and sent them back to Dr. Medi na.

22. A search warrant was issued to search Dr. Medina's
office, and Dr. Medina gave perm ssion to have his hone conputer
searched. Dr. Medina's conputers showed that he had been
sending the sexually explicit e-mails to S.C. fromhis hone and
of fice conputers. A search of the conputers al so reveal ed |inks
to a multitude of web sites which appeared to cater in

por nogr aphy, including teen pornography.



23. On or about Decenmber 1, 2004, in case nunber 48-04-CF-
871-0Ain the Crcuit Court of the NNnth Judicial Crcuit in
and for Orange County, Florida, Dr. Medina pled guilty to
engagi ng in sexual activity with a person 16 or 17 years of age,
and was sentenced to one year in jail, followd by five years of
sex- of f ender supervi sed probation, to be followed by ten years
of adm nistrative probation.

24. In addition to providing S.C. with nedical advice
concerni ng her collarbone in June 2003, Dr. Medina al so gave
S. C. nedi cal advice during his comunications with her between
June 2003 and January 2004. He answered S.C.'s questions
concerning a cyst on her neck that was found when a MRl was
done; and gave advi ce about being a bl ood donor; and provided
directions on getting over what he suspected were S.C
allergies, including drinking fluids, taking Nyquil, using a
nasal spray, taking Vitam n C, and drinking orange juice.

CONCLUSI ONS OF LAW

25. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and the subject matter of this
proceedi ng. 88 120.569 and 120.57, Fla. Stat. (2006).

26. The Departnment has the burden to establish the
allegation in the Adm nistrative Conplaint by clear and

convi nci ng evidence. Departnent of Banking and Fi nance v.

Gsborne Stern and Conpany, 670 So. 2d 932 (Fla. 1996).
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27.

The Departnent has alleged that Dr. Medina viol ated

Subsection 456.072(1)(u), Florida Statutes, which provides:

28.

29.

(1) The followi ng acts shall constitute
grounds for which the disciplinary actions
specified in subsection (2) may be taken:

* * %

(u) Engaging or attenpting to engage in
sexual m sconduct as defined and prohibited
ins. 456.063(1).

Subsection 456.063(1), Florida Statutes, provides:

Sexual m sconduct in the practice of a
heal t h care profession neans viol ation of

t he professional relationship through which
the health care practitioner uses such

rel ati onship to engage or attenpt to engage
the patient or client, or an inmediate
famly nmenber, guardian, or representative
of the patient or client in, or to induce or
attenpt to induce such person to engage in,
verbal or physical sexual activity outside
the scope of the professional practice of
such health care profession. Sexual

m sconduct in the practice of a health care
prof ession i s prohibited.

The Departnent alleged that Dr. Medina violated

Subsection 458.331(1)(c), Florida Statutes, which provides:

(1) The follow ng acts constitute grounds
for denial of a license or disciplinary
action, as specified ins. 456.072(2):

* * *
(c) Being convicted or found guilty of, or
entering a plea of nolo contendere to,
regardl ess of adjudication, a crine in any
jurisdiction which directly relates to the
practice of nmedicine or to the ability to
practice nedicine.

11



(Jj) Exercising influence within a patient-
physi cian rel ati onship for purposes of
engagi ng a patient in sexual activity. A
patient shall be presumed to be incapabl e of
giving free, full, and infornmed consent to
sexual activity with his or her physician.

* * %

(nn) Violating any provision of this
chapter or chapter 456, or any rul es adopted
pur suant thereto.

30. The Departnent alleged that Dr. Medina violated
Fl ori da Adm ni strative Code Rule 64B8-9.008, which provides:

(1) Sexual contact with a patient is sexua
m sconduct and is a violation of Section
458. 329 and 458.331(1)(j), F.S.

(2) For purposes of this rule, sexual

m sconduct between a physician and a patient
includes, but is not [imted to:

(a) Sexual behavior or involvenment with a
patient including verbal or physical
behavi or whi ch

1. My reasonably be interpreted as
romantic i nvolvenment with a patient
regardl ess of whether such invol venent
occurs in the professional setting or
outside of it;

2. May reasonably be interpreted as

i ntended for the sexual arousal or
gratification of the physician, the patient,
or any third party or;

3. May reasonably be interpreted by the
pati ent as bei ng sexual .

(b) Sexual behavior or involvenment wth a
patient not actively receiving treatnent
from the physician, including verbal or
physi cal behavior or invol venent which neets
any one or nore of the criteria in paragraph
(2)(a) above and which

12



1. Results fromthe use or exploitation of
trust, know edge, influence or enotions
derived fromthe professional relationship;
2. Msuses privileged information or access
to privileged information to neet the
physi ci an's personal or sexual needs;

3. |Is an abuse or reasonably appears to be
an abuse of authority or power.

* * %

(4) The determ nation of when a person is a
patient for purposes of this rule is made on
a case by case basis with consideration
given to the nature, extent, and context of
t he professional relationship between the
physi cian and the person. The fact that a
person is not actively receiving treatnent
or professional services froma physician is
not determ native of this issue. A person
is presuned to renmain a patient until the
patient - physician relationship is

t er m nat ed.

(5 The nere passage of tinme since the
patient's last visit to the physician is not
solely determ native of whether or not the
physi ci an- patient relationship has been
term nated. Sone of the factors considered
by the Board in determ ning whether the
physi ci an- pati ent relationship has

term nated include, but are not linmted to,
the foll ow ng:

(a) Formal term nation procedures;

(b) Transfer of the patient's case to

anot her physi ci an;

(c) The length of time that has passed
since the patient's last visit to the
physi ci an;

(d) The length of the professional

rel ati onshi p;

(e) The extent to which the patient has
confided personal or private information to
t he physi ci an;

(f) The nature of the patient's nedica

pr obl em

(g) The degree of enotional dependence that
the patient has on the physician;

13



(6) Sexual conduct between a physician and
a fornmer patient after a termnation of the
physi ci an-patient relationship wll
constitute a violation of the Mdical
Practice Act if the sexual contact is a
result of the exploitation of trust,

know edge, influence, or enotions, derived
fromthe professional relationship

(7) A patient's consent to, initiation of,
or participation in sexual behavior or

i nvol venent with a physician does not change
the nature of the conduct nor lift the
statutory prohibition.

* % *

(9) Upon a finding that a physician has
conm tt ed unprofessional conduct by engagi ng
in sexual m sconduct, the Board will inpose
such discipline as the Board deens necessary
to protect the public. The sanctions
avai l able to the Board are set forth in Rule
64B8-8. 001, F.A.C., and include restriction
or limtation of the physician's practice,
revocation or suspension of the physician's
i cense.

31. In order to establish a violation of Subsections
456.072(1)(u), 458.331(1)(j), and 458.331(1)(nn), Florida
Statutes, and Florida Adm nistrative Code Rul e 64B8-9. 008, the
Department nust establish that a physician-patient rel ationship
exi sted between Dr. Medina and S.C. Dr. Medina argues that no
physi ci an- patient rel ationship exi sted because Dr. Mdi na never
did a physical examnation of S.C., did not have nedical records
for S.C., and never saw S.C. in his office. H's argunent is

Wi thout merit.

14



32. Subsection 458.305(3), Florida Statutes (2002 and
2003), defines the "practice of nedicine" as the "diagnosis,
treatnent, operation, or prescription for any human di sease,
pain, injury, deformty, or other physical or nental condition."
Dr. Medina was practicing nedicine when he gave S.C. a second
opi ni on concerning her collarbone. A physician-patient
rel ati onshi p was established when Dr. Medina responded to S.C.'s
medi cal inquiry with a nedical opinion. He continued to give
her medi cal advice from June 2003 to January 2004, including
advi ce about a cyst, the donating of blood, and renedies for
allergies. He also offered to wite a prescription for S.C. for
anti biotics when he was talking to Ms. S . E. C in January 2004,
whi |l e he thought he was talking to S.C. instead of her
stepnother. Thus, the Departnent has established that a
physi ci an-patient relationship existed between Dr. Mdina and
S.C

33. The Departnent has established by clear and convi ncing
evidence that Dr. Medina is guilty of sexual m sconduct in the
practice of nedicine. He had physical sexual contact with S. C
in Septenber 2003 and sent her sexually explicit pictures and
comments from Septenber 2003 t hrough January 2004. He used the
physi ci an-patient relationship as an entrée to engage in sexual
m sconduct with S.C. Thus, the Departnment has established that

Dr. Medina viol ated Subsections 456.072(1)(u), 458.331(1)(j),

15



and 458.331(1)(nn), Florida Statutes, and Florida Adm nistrative
Code Rul e 64B8-9.008.

34. The Departnent has established by clear and convi nci ng
evi dence that Dr. Medina violated Subsection 458.331(1)(c),
Florida Statutes, by pleading guilty to engaging in sexual
activity with a person of 16 or 17 years of age. The crine
directly relates to the practice of nedicine because Dr. Medina
first encountered S.C. when she was asking for a second nedica
opi nion. He used her inquiry as a neans of ingratiating hinself
with her to fulfill his own sexual desires. The crine also
relates to his ability to practice nedicine. H s actions show a
| ack of good judgnent. Dr. Medina was not attenpting to have an
affair wwth a consenting adult he net outside his practice of
nmedi ci ne; he was seducing a 16-year-old child, who innocently
had requested a nedical opinion fromhim H's actions clearly
show that he is not to be trusted with adol escent fenales.

RECOVIVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOVWENDED that a final order be entered finding
that Dr. Medina violated Subsections 456.072(1)(u),
458.331(1)(c), 458.331(1)(j),and 458.331(1)(nn), Florida
Statutes, and Florida Adm nistrative Code Rule 64B8-9.008 and

revoking his |icense.
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DONE AND ENTERED this 4th day of January, 2007, in

Tal | ahassee, Leon County, Flori da.

wa B, Hardlf

Susan B. Harrell

Adm ni strative Law Judge

Di vi sion of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www, doah. state.fl.us

Filed wth the Cerk of the
Di vi sion of Adm nistrative Hearings
this 4th day of January, 2007.

ENDNOTE

1/ Al references to Subsections 456.072(1)(u), 458.331(1)(j),
and 458.331(1)(nn), Florida Statutes, are to the 2002 and 2003
versions. All references to Subsection 458.331(1)(c), Florida
Statutes, are to the 2004 version

COPI ES FURNI SHED

April Dawn Skilling, Esquire
Department of Health

4052 Bal d Cypress Way, Bin C 65
Tal | ahassee, Florida 32399-3265

Mark D. Rodriguez, Esquire
Mark D. Rodriguez, P.A
508 West Main Street

| nverness, Florida 34450

Adrian | sidore Jose Medina

27080 Lanbeth Drive
Brooksville, Florida 34602
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Dr. M Rony Francois, Secretary
Departnent of Health

4052 Bal d Cypress Way, Bin A0O0
Tal | ahassee, Florida 32399-1701

Timothy M Cerio, General Counsel
Department of Health

4052 Bal d Cypress Way, Bin A02
Tal | ahassee, Florida 32399-1701

Larry MPherson, Executive Director
Board of Medi ci ne

Departnent of Health

4052 Bal d Cypress Wy

Tal | ahassee, Florida 32399-1701

R S. Power, Agency Cerk
Department of Health

4052 Bal d Cypress Way, Bin A02
Tal | ahassee, Florida 32399-1701

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recormended Order should be filed with the agency that
wll issue the Final Order in this case.
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